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Judging: An Occupation and Skills Analysis

Implications for Educators

J ust as it may be true that the judi-
cial “art” that distinguishes the
great judge from the ordinary one
cannot be taught, so also the educa-
tion of judges cannot fully be
reduced to scientific method. Some
measure of mystique may always
separate the exemplary from the
pedesirian. This does not, however,
diminish the need for effective judi-
cial education.

Educators should undertake an
occupation/skills analysis of the
judging role. Sometimes described
as a competency analysis, it is an
integral element of any training
needs assessment and will identify
what judges actually do in day-to-
day practice. It provides the means
for educators to design services that
are useful for judges at a transac-
tional level.

If we accept that the mission of
judicial education is to promote
improvements in the professional
performance of judges through
learning, we will also recognize that
the role of judicial education is to
develop the competence of judges
to do their job—judging. In this
way, judicial education contributes
improvements to the equality of
justice.

Judicial competence can be
defined in various ways, but, in
essence, it is the ability to perform a
range of tasks through the applica-
tion of knowledge and skills to the
resolution of particular problems
according to certain standards of

Livingston Armytage is a consultant in
judicial education and author of Fdu-
cating Judges, a monograph on judicial
education published by Kluwer Law
International (Boston and London).

Livingston Armytage

conduct and ethics. Competence
can imply minimal benchmarks of
capability across which base-level
education programs aim, or it can
be seen as an aspirational career-
long continuum along which even
the most experienced judges contin-
ually traverse.

Recognition of this distinction is
useful because it delineates between
the two broad approaches to educa-
tion. On the one hand, judicial edu-
cation can help judges do their job
better, which is the behaviorist or
competency approach to occupa-
tional training; on the other, judicial
education can help judges be better
judges through facilitating personal
awareness and critical self-reflection
on attitudes and values, which is the
dispositional approach to learning.

This distinction presents two chal-
lenges: the challenge for judges is to
embrace demonstrably the pursuit of
juristic excellence as a means of pro-
viding social accountability, thereby
preserving judicial independence;
the challenge for judicial educators is
to design programs that integrate
these behavioral and dispositional
goals in a way that delivers practical,
recognizable benefits for judges.

Undertaking an occupational
analysis of judging provides a
means of meeting both of these
challenges through identifying the

tasks that make up the judicial role
and creating an inventory of the
knowledge, skills, and disposition
that are required to perform that
role competently.

While I believe that the compe-
tency approach to the judicial func-
tion fails to provide an adequate
explanation of exemplary judging—
that is, consummate judging com-
prises many intellectual and dispo-
sitional aspects that make it much
more than the sum of the observ-
able tasks that are performed, it is,
equally, no longer adequate to
assert that good judges are born as
good judges or alternatively that
they evolve through some mystical
process to that state. Both good
judges and good judicial educators
learn their crafts on-the-job through
observation, practice, reflection, and
refinement. This process can be,
and often is, facilitated through
educational support.

Thus, the analysis of lawyering
skills known as the “McCrate
Report,” which was undertaken by
the American Bar Association in
1992, has immense practical value in
demystifying outmoded notions of
the lawyer’s art being intuitive and
thereby somehow beyond the attain-
able realm of effective training,
McCrate identified ten fundamental

continued on page eight
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What are we doing in the
Western Region? The follow-
ing are updates from some of the
states. :

Under the leadership of Karen
Thorson, Arizona conducted a pro-
bation officer certification program
in which 250 probation officers
completed the program in 15
months. They have also taken over
training for intensive probation and
developed training curriculum
packages for thirteen job categories.

Under the direction of Catherine
Lowe, CJER (California) will be
offering its first judicial fairness cur-
riculum on the issue of sexual ori-
entation. It will also offer a pilot
program for retived judges prepar-
ing to return on assignment. As an
addendum to the Retired Judges
Institute, CJER will provide training
for the newly appointed thirty-
member “Three Strikes Strike
Force.” This group will be assigned
to reduce calendar backlog resulting
from the “three strikes” legislation.

Annabel Chotzen of Hawaii is
busy conducting education in the
area of domestic violence. Hawaii
has also conducted a program on
judicial skills and literature, both of
which were a success. Staff are also
beginning to look at educating
judges on alternative sentencing
options due to prison overcrowding.

Under the direction of Paul
Biderman, New Mexico is planning
a regional teleconference on hate
crimes for which it has State Justice
Institute funding.

Mary Frances Edwards of the
National Judicial College is very
busy this year. The college recently
concluded a conference on “Media
and the Courts,” and in the area of
Master of Judicial Studies it has
ninety-two candidates and fifty
graduates, Jim Toner from the
National Council of Juvenile and
Family Court Judges has the new
“Janiculum” project involving com-
memoration of the 100th year of
existence of the juvenile court in the
United States. The project will
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review
past
strengths
and defi-
ciencies with
a view o @
toward the N
future. A “Faith, Law,
and Morality” publica-
tion representing a project

of the same name was recently pub-
lished and a major national confer-
ence is planned for March 1997,
focusing on “Making the Case for
Juvenile Justice.”

Under the direction of Nori
Cross, the Oregon AQC is consoli-
dating judge and staff education
into a single education division.
Nori will oversee the judges’ educa-
tion. By the end of the year, two
individuals from the Oregon AOC
personnel department will join her
and be responsible for staff educa-
tion. Nori has also received a
JERITT grant for technical assistance
with Maureen Conner. Maureen
will facilitate a planning session to
design a development and growth
plan for the division. Nori would
love any good advice from those of
you who have already consolidated
these functions.

Mark Your
Calendar Now . . .

.. . for the 1997 annual
conference, October 5-8, at the
Cal-Neva in Lake Tahoe,
Nevada. ®
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lagic in Orlando:

1996 Annual Conference

T he Legal Affairs and Education
Division of the Florida Qffice of
the State Courts, under the able
leadership of Dee Beranek, hosted a
twenty-first birthday celebration for
NASJE in Orlando, Florida, October
13-16. The opening reception fea-
tured a disc jockey, who led the fes-
tivities. Members and guests on
hand will never forget Blan Teagle
and Susan Leseman’s rendition of
Meatloaf’s “Paradise by the
Dashboard Light”! The Royal Plaza,
the conference hotel, was located on
Disney property, so the Magic
Kingdom and Epcot were only a
quick shuttle ride away. The annual
banquet was held at the elegant
Maison et Jardin, cne of Orlando’s
mast acclaimed restaurants.

At the business meeting, NASJE
members elected new officers:
Karen Waldrop Thorson (Arizona),
president; Ellen Marshall (District of
Columbia), president-elect; Blan L.
Teagle (Florida), vice-president;
Franny Maguire (Delaware), secre-
tary; and Elizabeth L. Hodges (New
Hampshire), treasurer; John Meeks -
(Ohio) director, Midwestern Region;
and Michael Pack (Kentucky), direc-
tor, Southeastern Region. Richard
Saks (New Jersey), director, North-
eastern Region, and Judith Anderson
(Washington), director, Western
Region, complete the 1996-97 board.

The Education Committee, under
the leadership of chair Blan Teagle,
put together an excellent education-
al program. A day-long curriculum
for new judicial educators and a
refresher for veterans was coordi-
nated by Franny Maguire and
Kenneth Miller. This well-attended
program had about thirty partici-
pants, and, surprisingly, the veter-
ans outnumbered the new educa-
tors. This, of course, provided for a
rich exchange and fruitful cross pol-
lination of ideas. Franny and
Kemny wisely selected Karen
Thorson, the incoming president, to
be the faculty team leader. Karen
started off the morning with a very
important session on creating pres-
ence within the judicial education
organization. She was followed by

- Gordon Zimmerman

and Alayne Casteel,
who offered a pre-
sentation on curricu-
lum planning and
instructional design.
Mary DeCarlo,
Pamela Bullock, and
Franny formed a
helpful panel of
experts on seeking
and securing judicial
education funding.
Kenny Miller offered
an early afternoon session on the
nuts and bolts of effective meeting
planning, hotel and facilities negoti-
ation, and program management.
Then Rich Reaves provided a
thought-provoking session on ethi-
cal considerations for judicial edu-
cators and offered several hypothet-
ical scenarios for consideration in
small group discussions.
Throughout the day, faculty contin-
ually referenced Karen and
Maureen Connor’s excellent mono-
graphs (JERITT Monographs IV and
V} on curriculum planning and pro-
gram management.

Following these new sessions
was the traditional orientation to
NASJE provided by outgoing presi-
dent Kay Palmer. Kay conducted
an intimate roundtable discussion
with new judicial vducators and
made them feel welcome to the
organization. She also reminded
them of the unique contribution all
members make with our diverse
professional backgrounds. The out-
going president closed the day
much as the incoming president
began it, by encouraging involve-
ment in the organization and by
demonstrating the mutual care and
collegiality that are the hallmark of

Karen Thorsmn

both Kay’s and Karen'’s professional

life and a primary reason for their
success. Blan Teagle extends a spe-
cial thanks to Karen, Kay, Franny,
and Kenny for their hard work and

~ for providing just the right degree

of challenge and support so critical

to the development of new and vet-
eran judicial educators in beginning
what the Education Committee
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Arthr Teitetbaumne

hopes will be established as an
annual event. '

Fear, Alienation, and Hate

The opening education session
featured Arthur Teitelbaum, direc-
tor of the Anti-Defamation League
(ADL) of B'nai B'rith in Miami,
Florida, who spoke about conflict,
fear, hate, stereotypes, and alien-
ation. He claimed those emotions
and behaviors have been the tap-
root of every generation throughout
time. As part of a moving stream of
humanity we are likely to repeat all
the errors of previous generations.
Every generation has to learn the
lessans over again.

Mr. Teitelbaum went on to state
that people have choices and often
choose poorly. He asked us to think
about what people do when they're
scared: they become convinced that
“others” will harm them. They
Iabel people and call them names
(one of the first signs of hate). The
notion of separation has value to
those who fear. In 1994 the ADL
produced Armed and Dangerous, a
publication about militias,
Separation provides energy for the
militia movement. Mr. Teitelbaum
warned us not to underestimate the
power of language, the power of
rhetoric. Ruby Ridge and Waco
became tools for the larger ideology.

What can we do? We need a con-
tinuity of information over time, an
accurate understanding of the past.
Our challenge, paradoxically, is to
minimize the danger separatists rep-
resent and to exaggerate that danger.

continued on page four
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Magic in Orlando:

1996 Annual Conference, continued

Mary Frances Edwards

How can we take the broader
topic of hate, alienation, and fear
and apply it to the courts? We must
first become educated and then
inform players in the judicial sys-
tem, the court personnel. We must
relearn the lessons of what built
democracy to begin with.

Jurists who are afraid think differ-
ently from jurists who are not afraid.
This has a tremendous potential
effect on the courts. We must teach
the problems of extremism and hate
and their effects. We must teach
both institutionally as well as pei-
sonally. The first line of defense is at
the dinner table. Family members
need to discuss the problems of
extremism and hate. If we do not,
our silence will speak volumes,

Ethics for Educators

Dee Beranek, of the Florida Legal
Affairs and Education Division,
facilitated a session on the role of
judicial educator and whether it is
appropriate for educators to pro-
mote and encourage curriculum
development in areas of cultural
diversity, ethical growth, and moral
development. Discussion also
focused on who should decide the
focus, scope, and direction of judi-

)
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cial education. Dee
recommended three
books to us: Benjamin
Cardozo’s The Nature of
the Judicial Process;
Robert Keegan's The
Evolving Self: Problems
and Process in Human
Development; and
Responsible Judge:
Readings in Judicial
Ethics, edited by John
T. Noonan and
Kenneth L. Winston.

For the remainder of the educa-
tion program, participants could
choose from three tracks.

Track I: Guns and Gavels :
This session was highly informa-
tive regarding the history and devel-
opment of common law courts, mili-
tias, and white supremacy groups,
and how their current tactics are to
target court systems. Devin
Burghart and Patricia McGuire, of
the Coalition for Human Dignity,
provided an understanding of the
basic rationale of these groups,
although they freely admitted that
we might not be able to understand
their logic! Religion is usually a
component of these groups, the
largest segment being the “Churistian
Patriot” movement, which is an anti-
Semitic and racist version of
Christianity that promotes “constitu-
tional fundamentalism.” They
believe in a conspiracy against white
Christians and are anti federal gov-
ernment. They have a VETY Narrow
definition of “citizen” and use their
own court system to prosecute
charges against noncitizens (which is
pretty much everyone else but
them). These common law courts
have entered charges and sentences

, and fanet Toussaint.
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against judges and court personnel

in a number of states. Additionally,

these groups are filing bogus docu-
ments in county courts, and in

California, one court clerk was phys-

ically abused because she refused to

allow an individual to file his docu-
ments. The facilitators provided
sample documents used by these
groups, as well as other resources.
The session divided into three
groups to design curricula using the

Presentation Proposal on page 208

of the JERITT monograph

Curriculum, Program, and Faculty

Development: Managing People,

Process, and Product. Some of the

group learnings were to:

¢ Have protocol and procedures
for handling individuals in place
before designing curriculum.

¢ Avoid creating fear in people;
don’t demonize separatists, but
strive toward providing access to
all.

» Identify all audiences needing
information and train staff as
well as judges (don’t forget the
staff at the AOCs).

» Explore alternative approaches to
incorporating the issues in edu-
cational programming. For
example, in law and literature
courses use the play God's
Country, which is based on the
Silent Brotherhood and is an
excellent vehicle for discussion.

¢ Seek opportunities for cross insti-
tutional education, looking
beyond the boundaries of judicial
ecducation.

Track II: Diversity Curricula

Developed by facilitators
Catherine Lowe and Judge Ernest
Borunda, this session provided cur-
riculum development approaches
and sample curricula applicable to
the needs of judicial educators in
their respective states. The goals of
the session were to enable us to (1)
better understand the basic terminol-
ogy of diversity education; (2) know
how to create a supportive organiza-
tional climate for diversity educa-
tion; (3) exarine our own attitudes
toward the delivery of diversity edu-
cation in our home states; (4) acquire
tools for increasing learner receptivi-
ty; (5) become acquainted with
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national and state models for diver-
sity education; (6) discuss elements
of diversity curricula that do and do
not work; (7) participate in the
development of model curricula, and
(8) take home a partial list of diversi-
ty faculty /consultants,

Richard Reaves, director of the
Institute of Continuing Judicial
Education of the University of
Georgia School of Law; Louis Kelly,
of the Education and Training Office
of the District of Columbia Courts;
and Mary Frances Edwards, acade-
mic director of the National Judicial
College presented model curricula.
We also participated in group exer-
cises to check our own faitness quo-
tients and to identify the preferred
elements of a diversity curriculum.

Track III:

A Practicum in Critical Thinking
After his previous presentation

on “Fear, Alienation, and Hate,”

Arthur Teitelbaum continued his

engaging and challenging presenta-
tion. While this session was on crit-
ical thinking, Mr. Teitelbaum
described how the human animal is
the only logical and illogical animal
in the animal kingdom. We are able
to use ideas, abstract thinking, clear,
precise, accurate, profound and fair
thoughts, as well as an array of
exactly the opposite adjectives.
Humans are “awash with such con-
tradictions,” Mr. Teitelbaum report-
ed. It is these contradictions that he
termed “paradoxical dichotomies.”
We should not believe without
question what spontaneously
emerges in talks or even in our
minds. We should not accept every-
thing that we are taught as neces-
sarily being true, but should culti-
vate habits and traits to incorporate
informed decisions in our lives.

Mr. Teitelbaum then used exam-
ples including the Movius Loop,
wherein we should “expect the
unexpected.” “What one sees is not

Fall 1996

always what one gets.” Other exer-
cises included “thinking outside the
lines” and the “six” exercise.
Touching on discrimination, preju-
dice, bigotry, stereotypes and gener-
alizations, and ethnic humor, Mr.
Teitelbaum amplified his main point
about the nature of human nature,
and how human beings are “filled
with surprises.” Keeping this in
mind should inspire us to be more
understanding, objective, and ana-
lytical in our understanding of
behavior and human actions.

Where Do We Go From Here?

‘The conference ended with a
general session where participants
briefly discussed educational pro-
gram changes and what NASJE
needs to do administratively in the
coming year.

If you were unable to attend this

- year, please join us next year in

Lake Tahoe, Nevada, October 5-8,
1997. B

Person on the Street Interview

R oving NASJE News reporters con-

tinued the tradition of conduct-
ing “person on the street” inter-
views at the annual conference.
This year’s question: What are
some of the things-that should be
taught now that might be needed 10
to 15 years from now?

Susan Leseman, of Tallahassee,
Florida, responded that “court-
rooms will change. The dynamics of
controlling the courtroom will
change since the courtroom will be
in the home. More litigants will be
at home using the television set as a
means of communication. We will
provide pro se learning via TV,
How do you handle contemptuous
conduct vis-a-vis the home? We
will be teaching demeanor in front
of the television camera [and] optic
cable/use of the Internet. Others’
lives will be impacted by the infor-
mation, resources, budgeting, court
facilities, planning.

“For training judges, there’ll
need to be more emphasis on medi-
ation, communication skills with lit-
igants and attorneys. There will be
aneed to teach the sense of commu-
nity with the courts being a part of

community with all the functions
and aspects that that entails.
“The legal implications of the
ownership of or access to genetic
information will have to be

- addressed. With an aging popula-

tion, the philosophical reasons for
and against the practice of euthana-
sia need to be discussed.”
According to Lansford W. Levitt,
of Reno, Nevada, judges will
increasimgly need more manage-
ment skills, including courses in
strategic planning and organization-
al structure. The role of the judge
continues to broaden, so judges also
need education in collaborative
problem-solving techniques as they

interface with other agencies in the
justice system.

Alanna Moravetz, of St. Paul,
Minnesota, believes that both judges
and court personnel should be
taught the skills they need to adapt
to an ever-changing world in two
strategic areas: technology and
diversity. In addition, it 1s impor-
tant to teach judges skilis for stress
management and self-renewal. In
the past lawyers who had practiced
for years ended their careers with
five to ten years on the bench. Now,
young lawyers are appointed to the
bench and can spend twenty-five
years as judges handling increasing
caseloads and difficult decisions. @

anivary 1,
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Strategic’ Planning:

A Training Curriculum for Judges
John A. Martin, Brenda |. Wagenknecht-Ivey, and Steven Weller

D uring the past three years, the
authors of this article have
helped nine courts and court sup-
port agencies from diverse jurisdic-
tions across the nation develop
long-range strategic plans for their
organizations and institutionalize
ongoing strategic planning and
management. Working under the
auspices of the Center for Public
Policy Studies, with funding from
the State Justice Institute (S]I), these
organizations have used an eight-
step planning approach.

Each of the nine groups qver-
came numerous obstacles when
implementing successful strategic
planning and management efforts.
Collectively, their experience pro-
vides many important lessons for
other trial courts, state courl sys-
tems, state court administrative
offices (AOCs), and judicial educa-
tion organizations committed to
providing high quality services in
rapidly changing and increasingly
challenging justice system environ-
ments.

This article outlines a training
curriculum in strategic planning for
judges based on the general lessons
about court strategic planning and
management revealed in the collec-
tive experience of the nine jurisdic-
tions.

The Eight-Step Planning Process
Step 1: Initiating and Agreeing
on a Planning Process. The plan-
ning process must be structured to
include appropriate participants
who share a common understand-

Dr. John A. Martin is a consultant for
the Center for Public Policy Studies,
Denver, Colorado, and a principal of
Organizational Systems, Inc., Boulder,
Colorado. . Brenda . Wagenknecht-Tvey
is a consultant for the Center for Public
Policy Studies and president of Praxis
Consulting, Inc., Denver, Colorado.
Dr. Steven Weller is a consultant for
the Center for Public Policy Studies
and a principal of Organizational
Systems, Inc.

ing of the value, purpose, scope,
benefits, mechanics, and potential
implications of long-range strategic
planning. ‘

Steps 2 and 3: Defining Purpose
anid Direction. Developing an
Organizational Mission and Vision.
A mission statement and the
process of creating a mission state-
ment help provide that sense of
purpose. A vision statement
describes what an organization
desires to become.

Step 4: Shaping the Justice
System Future: Examining Trends
and Trend Implications. Trends
analyses identify the nature, magni-
tude, and sources of demands likely
to be placed on the courts and court
support organizations in the future
and the potential implications of the
demands on the structure, organiza-
tion, and operations of the organiza-
tion,

Step 5: Conducting an
Organizational Assessment. An
organizational assessment describes
the structure and operation of an
organization and identifies its
strengths and weaknesses.

Step 6: Identifiying Strategic
Issues and Developing Strategies.
Strategic issues are the trends,
events, or policy choices that affect
the basic mission, values, and activ-
ities of an organization and the
organization’s capacity to respond
to service demands. Strategies
encompass the policies, progratns,
actions, and decisions that define
how a court or court support orga-
nization can position itself to
respond to strategic issues.

Step 7: Implementing Strategic
Planning and Management.
Successful implementation of the
strategic plans prepared in the
demonstration projects requires
movement in each jurisdiction from
strategic planning to strategic man-
agement.

Step 8: Institutionalizing
Strategic Planning and
Management. Successful imple-
mentation of the strategic plans pre-

pared in the demonstration projects
requires movement in each jurisdic-
tion from strategic planning to
strategic management.

Implementing the
Planning Process

The discussion below outlines
the topics that should be included
in any judicial training curriculum
on stratlegic planning to help judges
assess what approaches might work
best for an individual jurisdiction,
based on what was most and least
successful in the nine demonstra-
tion projects. The following topics
will allow participants to (1) benefit
from the experiences and perspec-
tives of the demonstration projects
and adapt their planning processes
accordingly; and (2) consider the
lessons learned from each phase of
the planning process to avoid pit-
falis and enhance the process and
the ultimate outcomes.

1. Initiating the Strategic
Planning Process
It is critical to set up the planning

process to ensure that it is struc-

tured to include appropriate partici-
pants who share a common under-
standing of the value, purpose,
scope, benefits, mechanics, and
potential implications of long-range
strategic planning.

In this section of the course, par-
ticipants will learn how to:

¢ establish commitment, support,
and involvement by top leader-
ship;

* introduce long-range strategic
planning at the beginning of the
process;

¢ select a strategic planning com-
mittee of appropriate size and
composition;

* get a meeting schedule of appro-
priate frequency and duration;

¢ develop the role of strategicplan-
ning coordinator;

e obtain and work with experi-
enced external facilitators; and,

® {ind appropriate meeting facili-
ties.
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2. Maintaining Momentum During
the Strategic Planning Process
Interest, enthusiasm, and

momentum are difficult to maintain

throughout an intermittent plan-
ning process. In fact, interest,
enthusiasm, and momentum wanes
easily and quickly if a conscious
effort is not made to sustain them
over time.

We have found that the long-
range strategic planning process is a
new and difficult process for most
committee members. It challenges
mermnbers to think globally (for the
entire organization) and for the long
term. They must think beyond
immediate concerns and well into
the future. They must also function
as a productive group in a very

- short petiod of time and develop a
plan by building consensus. Finally,
they must resist moving to “solu-
tions” too hastily; rather, they must
be analytical and systematic in their
planning efforts. Given the
demands placed on committee
memibers, it can be a challenging
and trying endeavor.

In: this section of the course, par-
ticipants will learn how to:
¢ sustain ongoing leadership

involvement, encoura gement,

visibility, and feedback;

« provide continuity between the
planning sessions and planning
steps;

+ inform and involve statf and
external stakeholders throughout
the process by communicating

progress and soliciting feedback;
and,

» promote healthy group dynamics.

3. Implementing the Strategic

Plan and Institutionalizing

Strategic Management

Completing the initial planning
process is only the beginning of a
long-range strategic planning effort.
Organizations that embark on a
long-range planning process must
realize that their work does not end
after six months. Rather, the “real”
work of implementing the plan and
institutionalizing strategic manage-
ment begins after the initial plan-
ning effort is completed,

The long-range strategic plan-
ning process is useful to the organi-
zation only if there is follow-
through. However, following
through on the plan and ensuring
that strategic management becomes
institutionalized often yields to
immediate pressures and demands
and traditional management habits.
Experience has shown that it is dif-
ficult to remain focused on the long
term and be proactive when imme-
diate crises are always present.
Further, organizational change
occurs slowly and can be tedious
and frustrating. Consequently,
implementation and institutional-
ization requires relentless commit-
ment and considerable focus and
perseverance.

In this section of the course, par-
ticipants will learn how to:

President’s Column, continued

NASJE's secretariat on January 1,
1997. This is a significant step in
our growth as an organization.

T have decided not to attempt to
name all of those members who
assisted me in numerous ways dur-
ing this year to accomplish the
work of our association. I am
indebted to each of those people
and stand ready to assist them.

Having served as chair of a NASJE
comunittee, as southeastern represen-
tative, as treasurer, as vice-president,
and as president-elect, I thought I
had an understanding of the respon-
sibilities of being president of your

association. During these past
twelve months I developed a new
respect for the eleven people who
served as president before me. I
honor each of them for their contri-
butions to our coming of age.

I extend a very special thank you
to Dee Beranek, Susan Leseman,

Blan Teagle, and their coworkers for

their tireless efforts in hosting this
year’s conference.

I leave this office with a renewed
resolve to assist where I can to fur-
ther the goals of NASJE. H
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= maintain top leadership support,
commitment, and action;

¢ set up work and task groups to
involve a wide range of staff in
implementing the strategic plan;

¢ develop the position of strategic
planning coordinator;

¢ plan and conduct annual review
meetings;

¢ assure ongoing development of
staff in long-range thinking and
managing and working strategi-
cally; and,

¢ assertively implement organiza-
tional change.

Conclusion

The nine demonstration sites
have shown that strategic planning
can result in numerous short-term,
intermediate, and long-term bene-
fits for diverse trial courts, state
court administrative offices, judicial
education organizations. The col-
lective experience of the nine
demenstration projects also
revealed that completing each of the
eight steps in the approach is
important, but the particulars for
how each step is carried out can,
and should, be adapted to meet
local court and court support
agency needs. The eight-step long-
range strategic planning approach is
amenable to continuous modifica-
tion and improvement. This train-
ing curriculum for judges is aimed
at those goals. @

" ‘Maiixéen Connothas been
: amed ditector of the JERITT
project.. Diane:Cowdrey
‘received the Judicial

. AdmmIStratlon Award of the

~To-receive NASIE member-
ship information, contact
Sherry Carson, chair of the
‘Membership Committee, at
(706) 542-7403. B8
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Judging: An Occupation and Skills Analysis, continued

lawyering skills, together with four
fundamental values of the legal pro-
fession. These skills are problem
solving, legal analysis and reason-
ing, legal research, factual investiga-
tion, communication, counseling,
negotiation, litigation and alterna-
tive dispute resolution procedures,
organization and management of
legad work, and recognizing and
resolving ethical dilemmas. The val-
ues are provision of competent rep-
resentation; promotion of justice,
fairness, and morality; improvement
of the profession; and professional
self-development. Having identi-
fied each skill and value, the report
then reduces each quality to a series
of its component concepts and tasks
in a form that is amenable to explicit
instruction and external evaluation.

For judicial educators this raises
the question: How much of the
judge’s role is similarly reducible to
distinctive skills, values, concepts,
and identifiable tasks?

There is considerable synergy
between lawyering and judging in
terms of fundamental professional
competencies. Clearly, certain pro-
fessional skills and values will be
generic to all law professionals.
Differences in the roie and responsi-
bilities of judges are, however, like-
ly to give rise to the need for dis-
tinctive skills of judging. Moreover,
fundamental differences in the
judge’s role give rise not only to dif-
ferences in the nature of the skills
required, but also the identity of the
skills and values themselves.

So, what are the fundamental
skills and values of judging?

Judges as law professionals clear-
ly require generic skills of legal
research, legal analysis and reason-
ing, and factual investigation similar
to those of practicing lawyers. To
recognize these needs as being com-
patible with those of practitioners
should not, however, imply to edu-
cators that all those who come to the
bench, as practitioners, may possess
appropriate and adequate skills.

Skills of factual investigation,
problem solving, communication,
litigation, and dispute resolution
will certainly also be required, but,
owing to the distinctive role of the
judge, these skills are likely to be

different from those normally prac- -

ticed by lawyers: for example, the
judge as investigator of fact operat-
ing within the common law adver-
sarial system of justice is not a
detective of information in the sense
of an advocate searching for sup-
portive evidence; rather he or she is
the weigher of relative propositions
determined by technical formulas of
corroboration and consistency.
Equally, the judge as communicator
is concerned with addressing
diverse audiences: the parties in
court, school children visiting the
courtroom, the media, the public at
large, and perhaps even appellate
judges, to name but a few.
Evidently, the tasks to be undertak-
en in communication will not be
identical in these respective roles.

Similarly, work skills or organiza-
tion and management are obviously
required, but within the differentiat-
ed domains of judicial administra-
tion, both trial management and
caseload management are now rec-
ognized as special skills for which
lawyers are not generally well expe-
rienced or equipped.

In relation to the values of judg-
ing, the capacity to recognize and
resolve ethical dilemmas is not only
shared but must be consolidated
from the bench. The role of preserv-
ing the fundamental values inherent
in our systems of justice, such as the
provision of competent representa-
tion and striving to promote justice,
fairness, and morality, all call on the
judge to play a guardian role with a
vigilance that goes beyond what is
required of the practitioner.

Depending on role and jurisdic-
tion, skills of counseling and negoti-
ation may not be required by judges
in the same measure, or even at all,
as they will be needed by practi-
tioners.

So, only some of the professional
skills of lawyering are generic to
judging. What, then, are the non-
generic skills and values that are
distinctive to the judicial role?

Most obvious is the need for
adjudication skills. These are
unique to the role of judging, and
yet how explicitly has adjudication
method been advanced in training
terms? Remarkably rarely!

- 8

Equally important are decision-
making skills. While decision mak-
ing is obviously integral to the judi-
cial role, it is clear that this process
is far removed in its methed from
other forms of decision making.
Thus, it may be banal to observe
that a judicial appointee experi-
enced in managerial decision mak-
ing may nonetheless be ill-equipped
in the skills and methods required
for judicial decision making.

So, is the skill of judicial decision
making just a matter of “being deci-
sive”? In other words, is it a quality
we welcome when we see it dis-
played on the bench by our favorite
judge in a complex and elongated
trial and mourn in its absence? Is it
either “there” or “not there” like
great art and thereby, implicitly,
untrainable? O, alternatively, is it a
science reducible to component tasks
that are capable of cbservation and
instruction? While any skill may in
part be art and science, my analysis
of the reasons for appeal courts
upholding reviews on the basis of
defective decision making by trial
judges indicates that much of the
judicial decision-making method is
reducible to teachable tasks.

What, then, are these component
tasks that make up the skill of judi-
cial decision making? In my obser-
vation, they consist of the following:

Task One: Definition of the
issue of the case.
Task Two: Determination of the

facts in dispute.
Task Three: Research of relevant
statute and case law.

Task Four: Application of law to
facts.

Task Five: Formulation of a rule
for the case.

Task Six:  Explicit statement of

reasons for determi-
nation.

Task Seven: Clear and concise
communication of
the decision.

Each of these steps composes, in
turn, a series of activities amenable
to training,.

Appellate judges frequently
lament how one or more of these
tasks are omitted by trial judges
leading to defective and thereby
reviewable decisions.



NASJE News

Similarly, assessment of credibili-
ty is a distinctive skill for judges
charged with weighing competing
claims within an adversarial system
of justice, most particularly in crimi-
nal jurisdictions. And, equally,
impartiality should be recognized
as a fundamental judicial value.

I will not extend these examples
in any attempt fo exhaustively list
the skills, values, concepts, and
tasks required of the judicial role.
The purpose of this discussion is
not to preempt a methodologically
sound analysis of the competencies
of judging but, on the contrary, to
stimulate it.

Fall 1996

Analysis that identifies the
respective competencies of judging
in an explicit manner reducible to
their observable component tasks
facilitates instructional design and
equips judicial educators to narrow
the gap between mystique and
effective educational intervention. #

Site _Inspéction for Accessibili{y

[ Is a visual alert system available in some guest
rooms for those who are deaf or hard of hearing?

U Are rooms free of wall-mounted protruding objects
(such as televisions, hanging lamps, etc.)?

Q) Are light switches, heating and cooling controls,
drapery and shade controls within reach for use by
someone in a wheelchair?

{0 Are towel and closet racks located at a height below

GUEST ROOMS

U How many available guest rooms have been adapted

for persons with disabilities?

(1 Does the hotel have a space on its registration form
where those with disabilities can identify them-

selves?

{J Are guest rooms numbered in consecutive sequence

and identified in Braille?
() Are room keys easy to handle?

547

[ If key cards are used instead of keys, does the angle

of inserfion or the speed/dexterity required to use
the system make it difficult for those with limited

upper-body mobility?

U Do entry, bathroom, and closet doors have a clear
opening of 32" with maximum threshold height of

1/2"?

Q Do guest rooms and bathrooms allow sufficient turn-
ing space for a wheelchair to move about (60" diam-

eter preferred)?

3 Are mirrors mounted within 40” of the ﬂoor’f‘

(3 Is the sink mounted at least 29” from the floor (mea-
sure from the bottom of the sink to allow for knee
clearance for those in wheelchairs). Is the drain pipe
at least 9" above the floor for toe clearance?

(O Ts insulation or protective covering used on bath-
room hot water pipes under the sink to prevent

burning persons in wheelchairs?

(A Is the toilet seat between 17” and 19” high?
[ Are sink and tub controls easy to operate with a

closed fist?

[ Do shower and tub combinations have curtains

chair?

of 3272

W Do thresholds of interior doors have a maximum
height of 1/,"7?

1 Are meeting room floors non-slip, level, and inde-
pendently negotiable by persons in wheelchairs?

Ul Are temporary ramps avajlable for use with al!
raised podiums or head tables?

0 Are microphones available that can be easily adjust-
ed and are flexible for use?

U Is the lighting non-glare, non-reflecting, and non-
blinking? (This will help those with learning disabil-
ities or those watching an interpreter concentrate.
Also, bright or blinking lights can cause a seizure in
those with epilepsy.)

rather than glass doors? {Curtains are easier to open

and close for a person with limited upper-body

mobility.)

U Are grab bars of sufficient length mounted by the toi-

let and in the tub and shower?

1 Are shower benches or chairs available for use in the

tub?

(1 Is a flexible hose with a handheld shower head avail-

able?

O Is a telephone accessible from bed?

() Are amplified phones and/or TDDs
{Telecommunications Devices for the Deaf, allowing
thase with hearmg impairments to use a standard

phone) available in guest rooms?

print?

L1 Ts the restaurant staff able and willing to make rea-
sonable accommodations (minor menu changes,
reading menus, tray assistance)?

1 Are all lounges accessible (including tables, aisles,
gdme room, and dance floor)?

MEETING ROOMS
Q Is the meeting room centrally located to prevent
problems for persons with mobility limitations?

O Do hallways and corridors between rooms have a
clearance of 36” to allow for people to pass a wheel-

U Do the doors to meeting rooms have a clear opening

RESTAURANTS/LOUNGES

(1 Do entrances have a door with a 32” opening, single
effort door pull, and negotiable thresholds?

{1 Are tables accessible (27" clearance under the table
and 30" in width)?

() Are cafeteria /buffef lines accessible (at least 36”
wide with adequate turning space at corners)?

(U Does the restaurant have menus in Braille and large

Reprinted with permission from Meelings and Conventions Magazine,
a puhlication of Reed Travel Group, a division of Reed Elsevier, Inc.




NASJE News

Judges in the Classroom

Fall 1996

The Mediation Process in the Primary Grades

Source:

Tarry L. Lindquist, educational consultant, adapted
this lesson from another lesson entitled State of .
Washington v. Herschel C. Lyon, which she wrote with
Julia A. Gold and Margaret Fisher. Staif at the
Washington State Office of the Administrator for the
Courts (OAC) edited the lesson. Ms. Fisher updated the
lesson in 1995. For more information, contact Judicial
Education, Washington State OAC, 1206 S. Quince Street,
PO Box 41170, Olympia, WA 98504-1170.

Qbjectives:
1. Students will be able to list the steps in the mediation
process.

2. Students will role-play the mediation process in a
variety of situations.

Grade Level: Grade K-3

Time: 30 minutes (this is less than a typical class period

of 50-55 minutes )

Materials: None

Procedures:

1. Begin the class by introducing yourself to the stu-
dents and telling a little bit about yourself, if this is
your first class.

2. Ask students if they ever have problems on the play-
ground. Elicit several responses. Ask students how
they solve their problems. Listen to several respons-
es. Tell the students that you are going to share with
them a special way to solve problems; the special way

_ is called mediation. Write the word “mediation” on
the board or on a flip chart.

3. Tell the following story:

Two children were playing catch on the playground
at recess. Pretty soon another child came along and
asked to play. The two children said, “No! We don’t
want to play with you.” The little child who was left
oul cried and cried.

4. Ask the students the following questions:

Could this situation ever happen on your play-
ground? How did the children feel? Was this a good
thing to happen?

5. Tell the students you're now going to see if mediation
would help. Explain that mediation is a process
where the people involved in a dispute talk with the
help of a third party, called a mediator, who helps
them find a compromise or a common ground on
which they can agree to a solution to the dispute.

6. Ask for three volunteers to act out the scene as told
under procedure 3. When the two children reject the
third child, step in as the mediator and coach the chil-
dren through the mediation process.

Steps in the mediation Process

¢ Introductions:
“Hello, my name is Judge . What are your
names? [t seems like you have a problem there.
Would you like me to help?”
(The goal here is to put the parties at ease. The
mediator does not make the decisions; the media-

tor only facilitates helping the parties come to their
own agreement.)

= Telling the Story:
Ask each side to tell his or her side of the story
without interruptions from the other side. The
mediator does not take sides, but listens as each
person speaks

» Brainstorming Solutions:
Ask students for ideas about how to solve the con-
flict. Suggested questions are: “What would have
to happen for you to feel better about this? How
could we solve this problem?”
Elicit ideas from the whole class at this time, not
just the students who acted out the scene.

¢ Reaching an Agreement: i
Help the parties find a solution they can all live
with or a compromise to resolve the dispute.

7. Invite other volunteers to role play the steps in the
mediation process. Keep coaching. Ask the other
children to help you coach each group through the
process. Repeat several times, until you feel confi-
dent the children understand the process.

Primary children learn more efficiently when they
involve many modalities. To help the students retain
the steps in the mediation process, you might make
up a little routine to help them recall each step.
For example:

Introductions—pretend to shake hands

Telling the Story— make talking noises with your

hands

Brainstorming Solutions—touch your head

Reaching an Agreement—give a “high five” sign

8. Review the steps in the mediation process by asking
the children to tell you what those steps are. Divide
the class up into groups of four students each. Have
each group role play the same story, taking turns
being mediator. Ask students if they understand the
assignment. Walk around, coach, and compliment.
Stop every three to five minutes and ask for a group
to volunteer to show the rest of the class their enact-
ment of the mediation process.

9. If there is time, tell another story or ask the teacher to
tell a story that highlights a common class condlict.
For example, tell the following story:

The children were all lined up to go to library.
Suddently, one child at the back of the line charged up
and got in front. The other children didn’t like that at
all so they pushed the child out the way. They pushed
so hard the child fell down and got hurt.

10. Ask four or five children to role-play the scene of
crowding the line; have another student act as the
mediator. Coach the children through the process.
Solicit advice from the rest of the class using this as a
review of the steps in the mediation process:

©1995 Washington State Office of the Administrator for
the Courts, Olympia, WA

Editor’s Note: “Judges in the Classroom,” featured in the summer 1996 issue of NASJE News, has been extremiely effeclive in
Washington state. Developed on the tnitiative of Chief Justice Barbara Durham, JITC has reached more than 200 classrooms i the
past four years. In vesponse to popular demand, we print lwo of the lesson plans here. Complete lesson plans are available on the

Internet at hitp:/fwuw.wa.gov/courtsfeducate.



Time Oﬁe clés': perlod (approxlmately 50 mmutes)

. Materials: .None needed
' Procedures

1. Begm the class by mtt'oducmg yourself to the stu-
. dents, and telllng A bit ¢ _bout what you do, 1f this is
‘your first.class. s

Tell'students they have an opportumty to “take a
~stand” on:the issue of drug testing in schools, Write
the following statement on the board: “Drug testing
should be allowed in schools.” Draw a line under-
neath, with polar positions prmted at each end of the

'hne For exampie

' Drug testmg shouid be aﬂowed in sc:hools 7

| Strongly in favor . Strongly against

Gwe students a few minutes to decide individually
where their opinion about the statement “Drug test-
ing should be allowed in schools” falls on the spec-
trurmi. “Ask them to think of at least two reasons why
they feel as they do,
‘Ask dpproximately 10 students to go up to the board
and take a stand-along the line at the point that corre-
sponds with their opinion. Explain that if they are
undecided, they should stand in the middle.
(Remind them that even the “undecideds” should
have a reason for why they are undecided.)
Once students are arranged along the continuum, ask
them: to clarify their position. Probe them for what
exactly they mean. For example, ask those at the
“strongly in favor” end whether they think everyone
_should be tested, or only those who act suspiciously.
Do those at the other end think no cne should ever be
tested, in any circumstances?
As students describe their positions, fill in the posi-
tions along the line with more descrlptwe words. For
example: #

Strong_ly in favor Strongly against

Test Random Test Never
everyone testing of suspicious test
everyone only

11
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6. -As students clarlfy and describe their positions, tell

- them that they.are free to.move to the point along the

~ line that most acciirately describes their opinion, and

that it is okay fo change p051t1ons as they Iisten to
each other..

“At this point, ask students to give reasons for their
opinijons. Encourage discussion from the rest of the
class by asking if anyone else in the class supports

_that position, and if they have any additional reasons
to support that view.- Again, encourage students to
move if they are swayed by arguments given by other
studénts. Encourage a dialogue between students at
either end of the continuum, and with students sitting
down. To. encourage serious consideration of oppos-
ing points of view, ask students what arguinent oppo-
site from theirs is most persuasive or makes them
think twice.” Spend about 25 minutes on this activity.
Ask the students to sit down. Continue the discus-
sion by asking about consequences of different posi-
tions along the continuum. For example, what would

~ happen if schools decided to test all students for
drugs? Would drug use be reduced?
If time permits, have students write a paragraph
about their position and reasons.

The most recent U.S. Supreme Court decision in this area
is Vernonia v. Acton, 63 U.S. L. W. (June 26, 1995). The
Court ruled that the Fourth Amendment permitted a

school policy that prevented students from participating

in interscholastic sports unless they agree to random
drug testing. In this case, James Acton, who was a sev-
enth grader during the 1991-92 school year, applied to be
on football team. He was given a drug-test consent form
for him and his parents to sign. -This was done for every
student trying out for sports. No one suspected fames of
using drugs. He and his parents refused to sign the form
and he was then suspended from interscholastic athletics.
The Actons sued the school district. However, the
Supreme Court ruled against the Actons, stating that stu-
dents have a reduced expectation of privacy and should
expect intrusions on their normal rights and privileges
when they choose to participate in high school athletics.
The Court used a balancing test. It weighed the stu-
dents’ privacy interests against the interests of the school
district in providing a drug-free énvironment. The Court
also pointed out the athletes regularly change clothes in
front of each other and can expect to have less privacy.
Because the Actons had also claimed that the drug test-
ing violated the Oregon constitution, the U.S. Supreme
Court send the case back to the circuit court to decide
whether the testing program violates the search and
seizure protections of the Oregon constitution.

©1995 Washington State Office of the Administrator for
the Courts, Olympia, WA
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